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5 Hanover Square
New York, New York 10004

212-422-8568

December12, 2012

David Blass

Chief Counsel, Division of Trading & Markets
Securities and Exchange Commission

100 F Street, NE,

Washington, DC 20549-1090

Re: Requestfor No-Action Relief Under Electronic Fund Transfers (Regulation E); Docket No. CFPB—
2011-0009, RIN 3170-AA15

Dear David,

The Financial Information Forum (FIF)*, on behalf of our Regulation E Working Group (“Working Group”)
issubmitting this no-action reliefrequest with respect to recentamendments to Regulation E (the
“Rule”) whichimplements the Electronic Fund Transfer Act (EFTA) as it relates to broker-dealer
compliance with the Rule.” The Working Group is comprised of broker-dealers which offer remittance
transferservicesand are impacted by the Rule. The Working Group appreciatesand supportsthe
consumer protection provisions of the rule; however based on practical implementationissues seeks
assurances from Securities and Exchange Commission (“SEC” or “the Commission”) staff that they would
not recommend enforcement actionin cases where broker-dealers provide estimates of fees, currency
exchange rates and taxes (“charges”)inthe same way that “insured institutions” are permittedtoin
accordance with Section 1005.32(a)’ and Section 1005.32(c) of the Rule.

YRIF (www.fif.com) was formed in 1996 to providea centralized source of information on the implementation
issues thatimpactthe securities industry acrossthe order lifecycle. Our participants includetradingand back office
servicebureaus, broker-dealers, market data vendors and exchanges. Through topic-oriented working groups, FIF
participantsfocus oncriticalissues and productivesolutionsto technology developments, regulatory initiatives,
and other industry changes.

2 Electronic Fund Transfers (Regulation E); Docket No. CFPB—2011-0009, RIN 3170-AA15

? Section 1005.32(a) reads as follows: (a) Temporary exception for insured institutions— (1) General. For
disclosures describedin §§ 1005.31(b)(1) through (3) and 1005.36(a)(1) and (2), estimates may be provided in
accordancewith paragraph (c) of this section for the amounts required to be disclosed under § 1005.31(b)(1)(iv)
through (vii), if:

(i) A remittance transfer provider cannotdetermine the exact amounts for reasons beyond its control;

(ii) Aremittance transfer provideris aninsuredinstitution; and

(iii) Theremittance transferis sent from the sender's accountwith the institution.

(2) Sunset date. Paragraph (a)(1) of this section expires on July 21, 2015.

(3) Insured institution. For purposes of this section, the term “insuredinstitution” means insured depository
institutions (whichincludes uninsured U.S. branches and agencies of foreign depositoryinstitutions) as definedin
section 3 of the Federal DepositInsuranceAct (12 U.S.C. 1813),andinsured credit unions as definedinsection 101
of the Federal Credit Union Act (12 U.S.C. 1752).



Background

As a service totheircustomers, registered broker-dealers often offer electronic fund transfer services.
These fund transfers may be performed from abrokerage account at the broker-dealer. The funds
transfer may not originate fromthe purchase or sale of a security or a commodity.

Section 1073 of the Dodd-Frank Act expanded the scope of the EFTA to provide forthe regulation of
remittance transfers sent by consumersinthe United Statesto individuals and businessesin foreign
countries. Authority toimplementthe new Dodd-Frank Act provisions amending the EFTA transferred
from the Board of Governors of the Federal Reserve System (FRB) to the Bure au of Consumer Financial
Protection (“CFPB”) effective July 21, 2011. The CFPBissued amendmentsto Regulation E which
implements EFTA in February 2011.

Under the CFPB’s amendments to Regulation E, remittance transfer providersare now subjectto
extensive disclosureand errorresolution requirements governing remittance transfers. Specifically,
among other items, remittancetransfer providers must providea pre-paymentand receipt disclosure
that provides the exact transferamount, transfer fees and taxes and total amount to be received by the
designated recipient of the transfer. UnderSection 1073 of Dodd-Frank, and carried through to the
Rule, insured depository institutions and insured credit unions meeting certain conditions may provide
reasonably accurate estimates of the amounts to be received until 2015. Underthe Rule, entities that
are notinsured depository institutions orinsured credit unions (such as broker-dealers) are not afforded
this safe harbor and are required to provide exactamounts to be received by the designated recipient of
the remittance transfer.

The EFTA allocated administrative enforcement authority over various categories of entities to specified

agencies. The SECwas given administrative enforcement authority solely with respect to broker-dealers
subject to the Securities Exchange Act of 1934.

Discussion- Use of Open Networks

FIF has articulated a number of implementation concernsinthe June 26, 2012 letterto CFPB that were
shared with Commission staff. * In orderto meet the compliance date forRule, firms have been working
diligently to modify systems, policies and proceduresin orderto comply with the Rule. A major obstacle
incomplying with the exact charges disclosure requirement stems from the difficulty in accurately
assessing the exact charges associated with aremittance transfer when the transferis conducted using
opennetworks, whichisthe case for most, if not all, broker-dealers.

As the Rule states, “communications withinthe open network can be complicated. Where asending
institution has no contractual, account, or otherrelationships with arecipientinstitution, it may
communicate indirectly by sending funds and paymentinstructions to a correspondent institution,
which will then transmit the instructions and funds to the recipientinstitution directly orindirectly
through otherintermediary institutions. In some cases the sendinginstitutions may not know the
identity of the intermediary institution priortoinitiating the transfer because more than one transfer
route may be possible. Institutions may learn about each other's practices through any direct
contractual or other relationships that do exist, through experience in effectuating wire transfers over

* See June 26 FIF Letter to David Silberman, Consumer Financial Protection Bureau



http://fif.com/fif-reports/market-dynamics/member-resources/category/?download=792:fif-reg-e-remittance-transfer-comment-letter-26june2012

time, through reference materials, orthrough information provided by the consumer. However, as open
networks operate today, there is no global practice of communications by intermediary and recipient
institutions that do not have direct relationships with asendinginstitution regarding fees deducted from
the principal amount orcharged to the recipient, exchange rates that are set by the intermediary or
recipientinstitution, or compliance practices. Furthermore, even among contractual partners,
communication practices could vary.”’

The Rule acknowledges these difficulties: “Congress specifically recognized that these determinations
would be difficult with regard to open network transactions by financial institutions and tailored a
specificaccommodationtoallow use of reasonably accurate estimatesforan interim period until
financial institutions can develop methods to determine exact disclosures, such asfees and taxes
charged by third parties.”® While the bankingindustry may be working to develop the necessary
infrastructure to make these determinations, the timetable for doing sois based on the current July 21,
2015 expiration date of the temporary exception.’” This infrastructure willnot be in place when the Rule
goeslive.

Broker-dealers are subject tothe same difficulties discussed inthe rule. Specifically, broker-dealers and
theirclearingfirms are only aware of the charges assessed by the initiating broker-dealerand any fees
and rates charged by the correspondentinstitution to which the remittance transferis directlyrouted.
A broker-dealer has novisibility beyond this stage of the transmittal route, and there are atleastone
(and very oftentwo) additional financial institutions involved inthe route. Information relatingto these
institutions’ chargesis not available because there isnosetroute thata remittance transferwill follow,
and there are countless worldwide banking organizations with varying charges that could potentially
handle aremittance transfer. Indeed, bankinginstitutions based outside the United States are not
within the jurisdictional scope of the Rule and, accordingly, are notincentivized to disclose fee
information, particularly within the compliance timetable forthe Rule. Inaddition, broker-dealers may
be sending U.S. dollarremittance transfers without knowledge as to whetherinstructions exist at the
foreignfinancial institution to convert the fundsintolocal currency uponreceipt. Therefore, they will
not know thatit is necessary to disclose an exchange rate.

Broker-dealers are evenless equippedthan “insured institutions” to determine and disclose all
applicable charges that may be assessed en route to the final destination of a remittance transfer.
Indeed, itisthe veryfinancial institutions that fit within the temporary exception that may possess this
information, but may notdisclose itto broker-dealers for proprietary reasons, orbecause thereis no
contractual relationship between the broker-dealer and the financial institution. Withoutno-action
relief, broker-dealers are unreasonably disadvantaged as compared to “insured institutions” that can
avail themselves of the temporary exception.

> See 77 FR 6197

® See 77 FR 6224

7 “The statute authorizes the Bureau to extend that date for no more than five years ifitdetermines that
termination of the exception would negatively affect the ability of depositoryinstitutions and creditunions to send
remittances to locations in foreign countries.” See 77 FR 6200


https://www.federalregister.gov/articles/2012/02/07/2012-1728/electronic-fund-transfers-regulation-e#p-52

Discussion- Impact on Broker-Dealers and Individual Investors

It isimportant to note that while remittance transfers are incidentalto the business conducted by
broker-dealers and are typically transacted through third-party intermediaries, the broker-dealers of the
FIF Regulation EWorking Group conduct on average 43,000 wires on an annual basis perfirm. The
limited consideration extended to broker-dealersin the Rule forelectronictransfers made for the
purchase and sale of securities® does notaddress the othertypes of remittance transfers sent out by
broker-dealers. Itis notthe case thatall -- or nearly all -- remittance transfers effectuated by broker-
dealersare forthe primary purpose of a securities transaction. This numberfarexceedsthe limit of 100
wire transfersannually required to fall underthe safe harbor with respect to the phrase “normal course
of business” inthe definition of “remittance transfer provider,” which determines whethera personis
covered bytherule. Assuch, broker-dealersandtheircustomers are directlyimpacted by the Rule.

Individual investors that perform wire transfers through broker-dealers may face higherfees and
limitations on services asaresult of the inability of broker-dealers to estimate charges. Individual
investors are particularly disadvantaged by higherfeesin thatthey are unlikely to discontinue a
relationship with their broker-dealer based on wire transferfees. Inthe event broker-dealers
discontinue these services, investors would be forced to initiate a multi-step process with additional cost
and complexity to move funds from brokerage accounts to anotherentity to perform wire transfers.

Summary
We are seeking relief from Commission staff on this matter because we are concerned about the threat

of enforcementactionin connection with the Rule. We respectfully request that the Commission staff
confirmthat they will not recommend enforcement action when broker-dealers provide estimates in the
same manner as “insured institutions” in accordance with Section 1005.32(a) and (c). We would expect
no-actionreliefto put broker-dealersin parity with “insured institutions” and be in effect forthe same
length of time as the temporary exception afforded “insured institutions.” If broker-dealers are placed
on the same schedule as “insured institutions,” this would allow a much broader range of remittance
transfer providers to move inlock-step with their compliance schedules. Itwould also promote greater
cooperation between the correspondent banks facilitating the wires and the broker-dealers they serve.
Finally, simultaneous schedules would allowbroker-dealers to avail themselves of the compliance
products being offered by third-party vendors that, at present, are geared principally towards “insured
institutions.”

Giventhe implementation date of the Rule, firms are actively preparing for Regulation Ecompliance.
The Commission staff’s perspective on these issues willimpact both business and technology decisions.
We look forward to Commission staff action in this matter shortly.

Regards,
Manisha Kimmel
Executive Director

¥ See 77 FR 6211 “Section 1005.3(c)(4) exempts from the definition of “electronic fund transfer” any transfer of
funds the primary purposes of whichis the purchaseorsaleofa security or commodity where the security or
commodity is: (i) Regulated by the Securities and Exchange Commission or the Commodity Futures Trading
Commission;(ii) purchased or sold through a broker-dealer regulated by the Securities and Exchange Commission
or through a futures commission merchantregulated by the Commodity Futures Trading Commission;or (iii) held
in book-entry form by a Federal Reserve Bankor Federal agency.”
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